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section recognizes that the trial coun-
sel does not have all the authority 
vested in modern civilian prosecutors. 
The authority to convene courts-mar-
tial, and to refer and withdraw specific 
charges, is vested in convening au-
thorities. Trial counsel may have the 
duty, in certain circumstances, to 
bring to the court’s attention any 
charge that lacks sufficient evidence to 
support a conviction. See United States 
v. Howe, 37 M.J. 1062 (NMCMR 1993). 
Such action should be undertaken only 
after consultation with a supervisory 
attorney and the convening authority. 
See also § 776.42 of this part, governing 
ex parte proceedings. Applicable law 
may require other measures by the 
trial counsel. Knowing disregard of 
those obligations or a systematic abuse 
of prosecutorial discretion could con-
stitute a violation of § 776.69 of this 
part. 

(2) The ‘‘ABA Standards for Criminal 
Justice: The Prosecution Function,’’ 
(3rd ed. 1993), has been used by appel-
late courts in analyzing issues con-
cerning trial counsel conduct. To the 
extent consistent with this part, the 
ABA standards may be used to guide 
trial counsel in the prosecution of 
criminal cases. See United States v. 
Howe, 37 M.J. 1062 (NMCR 1993); United 
States v. Dancy, 38 M.J. 1 (CMA 1993); 
United States v. Hamilton, 41 M.J. 22 
(CMA 1994); United States v. Meek, 44 
M.J. 1 (CMA 1996). 

§ 776.48 Advocate in nonadjudicative 
proceedings. 

(a) Advocate in nonadjudicative pro-
ceedings. A covered attorney rep-
resenting a client before a legislative 
or administrative tribunal in a non-
adjudicative proceeding shall disclose 
that the appearance is in a representa-
tive capacity and shall conform to the 
provisions of § 776.42, § 776.43, and § 776.44 
of this part. 

(b) [Reserved] 

§ 776.49 Truthfulness in statements to 
others. 

(a) Truthfulness in statements to others. 
In the course of representing a client a 
covered attorney shall not knowingly; 

(1) Make a false statement of mate-
rial fact or law to a third person; or 

(2) Fail to disclose a material fact to 
a third person when disclosure is nec-
essary to avoid assisting a criminal or 
fraudulent act by a client, unless dis-
closure is prohibited by § 776.25 of this 
part. 

(b) [Reserved] 

§ 776.50 Communication with person 
represented by counsel. 

(a) Communication with person rep-
resented by counsel. In representing a 
client, a covered attorney shall not 
communicate about the subject of the 
representation with a party the cov-
ered attorney knows to be represented 
by another attorney in the matter, un-
less the covered attorney has the con-
sent of the other attorney or is author-
ized by law to do so. 

(b) [Reserved] 

§ 776.51 Dealing with an unrepre-
sented person. 

(a) Dealing with an unrepresented per-
son. When dealing on behalf of a client 
with a person who is not represented by 
counsel, a covered attorney shall not 
state or imply that the covered attor-
ney is disinterested. When the covered 
attorney knows or reasonably should 
know that the unrepresented person 
misunderstands the covered attorney’s 
role in the matter, the covered attor-
ney shall make reasonable efforts to 
correct the misunderstanding. 

(b) [Reserved] 

§ 776.52 Respect for rights of third per-
sons. 

(a) Respect for rights of third persons. 
In representing a client, a covered at-
torney shall not use means that have 
no substantial purpose other than to 
embarrass, delay, or burden a third 
person, or use methods of obtaining 
evidence that violate the legal rights 
of such a person. 

(b) [Reserved] 

§ 776.53 Responsibilities of the Judge 
Advocate General and supervisory 
attorneys. 

(a) Responsibilities of the Judge Advo-
cate General and supervisory attorneys. 
(1) The JAG and supervisory attorneys 
shall make reasonable efforts to ensure 
that all covered attorneys conform to 
this part. 
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